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Hurdles Persist For Cannabis Company Banking, Crowdfunding
By Doug

Chartier

LAW WEEK COLORADO

COLORADO’S
MARIJUANA-based
companies will need to wait before they
can practicably outgrow their current
cash-only model. State officials say, however, that solutions might be pending at
the federal level.
Andrew Freedman, the state government’s director of marijuana coordination, said procuring banking services for
marijuana businesses is currently a top
priority for his office and that Gov. John
Hickenlooper’s administration has lobbied the federal government heavily for it.
The federal government, however, is still
mulling over ways to ease the banking restrictions without overturning the federal
prohibition on marijuana.
“I think they (the federal government)
feel like their hands are really tied,” Freedman said. “It’s still a federal crime, and so
how do we make allowances to allow for a
federal crime to be legitimately banked, is
their question.”
Banks currently have federal approval
to do business with legal cannabis companies, though most are choosing not to.
On Feb. 14, 2014, the Financial Crimes
Enforcement Network gave banks the goahead to service legal pot businesses under
a lengthy set of conditions detailed in the
announcement (“BSA Expectations Regarding Marijuana-Related Businesses”).
FinCEN still requires banks to file
suspicious activity reports (SARs) on any
transactions that the institutions have reason to suspect involve illegal activity. For
banks dealing with pot-related businesses,
the FinCEN introduced three special
SAR types — Marijuana Limited, Marijuana Termination and Red Flags — each
with specific filing guidelines. Banks are
responsible for reporting any cannabisrelated clients that violate state laws or
implicate a Controlled Substances Act
violation listed as a priority in the Department of Justice’s Cole Memo.
In short, financial institutions can
service legal cannabis companies but must
do so under burdensome obligations and
still-considerable criminal liability risks,
constituting what Freedman described as
“a yellow blinking light instead of a green
one,” for banks and pot companies to do
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business together.
Last November, Colorado took a step
toward meeting the federal government
halfway by chartering the Fourth Corner
Credit Union, an experimental bank that
would provide services exclusively to legal
cannabis-related businesses in the state.
Freedman said Fourth Corner would give
the federal government a single place to
monitor and regulate marijuana banking
as heavily as it chooses to.
Though chartered, Fourth Corner still
needs a master account, the application for
which is currently awaiting Fed approval.
Right now “the ball is in the Federal
Reserve’s court” on the matter, said Skyler
McKinley, deputy director of marijuana
coordination, adding that there is currently no timeline on the application’s review.
The banking obstacle has also, for obvious reasons, stymied marijuana companies in raising capital or borrowing money.
They remain practically disqualified from
even some newly developed fundraising
options for Colorado entrepreneurs.
On April 13, Gov. Hickenlooper
signed House Bill 1246, enabling the setup
of equity crowdfunding through online
intermediaries effective later this year. The
measure is essentially Colorado’s version
of the intrastate crowdfunding exemption
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under current Securities and Exchange
Commission rules.
Since the Marijuana Enforcement Division requires entities to establish Colorado residency before they assume any
form of ownership of a marijuana company, intrastate crowdfunding, at least on
the surface, appeared to be a workaround
that would fence in the sale of securities between Colorado-based issuers and
investors.
Colorado’s marijuana-related companies, however, will be unable to use the
state’s new crowdfunding exemption, according to Brad Hamilton, shareholder
at Jones & Keller’s Denver office. Issuers
would still need access to an escrow account, where all of the raised funds would
be held until the stated minimum amount
is achieved. Even the few cannabis companies that have been able to open certain
merchant banking and operating accounts
for the time being are unable to open
escrow accounts to hold issuer funds, he
said.
“So until cannabis companies are able
to get banking services in the same manner as any other company, the escrow requirement will preclude crowdfunding by
Colorado cannabis companies,” Hamilton
explained.
Hamilton added that cannabis companies would still experience unique difficulties with the equity crowdfunding

system even should they gain full access
to federal banking.
The MED would require each investor
to file additional information, including
proof of residence, for approval prior to
purchasing marijuana company shares.
The online intermediaries would assume
the burden of building an MED approval
process into their system, which they
would be unlikely to do while still charging reasonable trading fees, he said.
In the meantime, Colorado marijuana
enterprises are still waiting for the Fed’s
green light on bank access, and state officials said recent dialogue shows some
progress to that effect.
On April 9, Federal Reserve Bank
of Kansas City president Esther George
met with a group of Colorado marijuana
business owners, and the entrepreneurs
imparted the difficulties they experience
running their businesses without easy access to banking services. Also attending
the closed-door meeting were bankers,
marijuana policy experts and state government officials.
McKinley said the meeting’s purpose
was more for the Fed to gather insight
from stakeholders than to produce actionable steps in increasing banking access for
marijuana companies. The Fed will hopefully use that insight to craft potential
long-term solutions, he said. •
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